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gests of Recent Opinions 





CONTROL—LANDLORD 
‘ANT — Under Sec. 205 
of the Emergency Price 
trol Act of 1942, a tenant 
mtitied to recover $50 for 
month in which there 
an overcharge. 

provision for an allow- 
of $50 for each month 
shich there is a rental 
harse is mandatory and 
not affected by the geod 
» of the landlord. 

former decisions holding 
state courts have juris- 
ion to hear tenants’ rent 
stion suits, are control- 


sted from an opinion by 
J. rendered July 31, 1945. 


Supreme Court. Carmelly, 
C Hanson, et al. For 
Hfs-appellants: Charles A. 
J In Tomaselli. For 


\. intervenor-appellant: 
B. McKernan. For de- 
nts - respondents: John 
Reiners. 
s matter is before the 
om cross-appeals from a 
ent entered in the Cam- 
Distri Court under Sec. 
of the Emergency Price 
| Act of 1942. 

tif was a tenant of the 
dant. The monthly rental 
18a month and the rent- 


s from the 15th to the 
feach month. On Feb- 
15, 1942 the defendant 


to the plaintiff that 
vould be increased to 
smonth from March 15, 
1. Plaintiffs paid the in- 
ed rent until and includ- 
y 15, 1943. 
on July 1, 
nade an order fix- 
the maximum rentals in 
tea at the rentals in force 
1942. The ceiling 
? property in question was 
fixe at $18 although 
was, on March 1, 1942 
nad en since February 
standing notice to 
ase. Defendants placing 
own interpretation upon 
egal status, filed a rental 
rat on Aug. 12, 1942 
Stated the 
tent on March 1 
A. sent a copy of the 
rati to plaintiffs who 
ied the maximum 
$18.00. Thereupon 
A. called in the parties, 
ing and determined 
was a violation. 
immediately made 
eauC and offered to 
ee the total overcharge. 
Her was refused and this 
owed. Plaintiff claimed 
onth for each month’s 
from July 15 to 
inclusive. 
tial court saidit was im- 
th the honesty and 
of defendants and 
had discretion under 
as to the amount of 
“y. gave judgment to 
Paintiffs for the excess 
actually paid, to wit $14, 
‘ests and a counsel fee of 








1942, 





teduction 


amount of $50.00 per 
8 a purely arbitrary re- 
y under the statute. It is 
“¢ because of the over- 
fe and is to be multiplied 


| ee 


ne number of months in 


: there was an overcharge. 
* Sec. 205(E) of the stat- 
3 it was at the period in 
mm, the allowance of $50 
"ach month of overcharge 


andatory. There is no dis- 


min the trial court to re- 
* Tecovery below the 
“* sued for by the tenant 


maximum | 
was $20. | 


in compliance with the statute 
and regulations. The controlling 
factor is the overcharge; good 
faith is not under the statute 
as it then was, a redeeming in- 
fluence to protect the owner 
from the specified recovery. 

Under the act, recovery is 
limited to a suit brought with- 
in one year after payment of 
the disputed rent. This action 
was begun November 16, 1943. 
The only payments which come 
within the year’s limitation are 
therefore December 15, 1942 and 
January 15, 1943 and recovery 
is therefore limited accordingly. 

The court is urged to review 
and reverse the decision in the 
Beasley v. Gottlieb case which 
held for jurisdiction in our 
state courts. That decision has 
been followed in this court and 
the lower courts, has been cited 
by our Court of Errors and Ap- 
peals and has been noted in 
other reports and publications. 
Under the circumstances it is 
a controlling precedent. 

The judgment below will be 
reversed. Both sides have pre- 
vailed in part and no costs will 
be allowed. 





(Continued on page 2, col. 1) 








Discrimination On Citi- 
zenship Ground Held 
Not Unlawful 


New York, (CCNS) — An in- 
formal opinion that New York 
State’s new anti-discrimination 
law cannot help aliens who are 
discharged or refused jobs be- 
cause they are not American 
citizens was announced here by 
Henry C. Turner, chairman of 
the State Anti-Discrimination 
Commission. 

Mr. Turner explained that 
law, which became effec- 
tive July 1, provides for the 
prevention and elimination of 
discrimination in employment 
“because of race, creed, color 
or national origin” but does 
not include citizenship in the 
list. 

Turner noted that the only 
definition of “national origin” 
jin the law is: “The term ‘na- 
tional origin’ shall, for the pur- 
poses of this article, include 
ancestry.” This forbids employ- 
ers from considering the ances- 
try of an applicant or worker, 


the 
ait 





| 





Ask Revival In Activities 
Of Junior Bar 


Organization Continues To Lose 
Men To Services But Many 
Others Are Returning 


Birmingham, Ala., (CCNS) — 
Although Junior Bar organiza- 
tions are continuing to lose men 
to the armed services, the num- 
ber who are returning to civil- 
ian life justify a stepping-up of 
activities in young lawyer or- 
ganizations, according to T. Jul- 
ian Skinner, of this city, secre- 
tary of the American Bar As- 
sociation’s Junior Bar Confer- 
ence. 


Observing that this very thing 
is happening in many parts of 
the country, Mr. Skinner pre- 
dicted an accelleration of the 
movement in the near future. 


Jobs For Those at Home 


In a message prepared for the 
next issue of the American Bar 
Journal, Mr. Skinner held that 
young lawyers who for one rea- 
son or another had remained in 
civilian life should undertake to 
interest returning lawyers in Bar 
organization activities and to 
lead in reviving junior groups 
that have slowed down during 
the war. 

“In undertaking to interest 
veterans and others in Bar as- 
sociation work, the value of 
membership in the American 
Bar Association should not be 
overlooked,” Mr. Skinner said. 

“If members of the organized 
Bar are to accemplish as much 
as they should, it necessarily 
follows that membership in a 
strong national organization is 
essential. Now members in local 
organizations should be impress- 
ed with that fact. Only through 
nation-wide organization can 
the Bar improve the administra- 
tion of justice and engage in 
other activities to the extent 
that it should. 

Must Avoid Delay 

“Not only is this the time for 
all Junior Bar groups to increase 
their activity, but it is essential 
that plans devised for aiding 
lawyer veterans be placed in 
tangible form at once. 

“Unnecessary delay will result 
in the value of such work being 
greatly reduced. Unless real steps 
are actually taken by the Bar 
to aid the veterans, they, per- 
haps, will be justified in feeling 
that reasonable provision was 





New Theories Of Constitutional 
Construction 





By Thomas Raeburn White* 


Recent decisions of the Su- 
preme Court of the United 
States have had the effect of 
enormously increasing the pow- 
er of the National Government, 
particularly as relates to the 
control of economic affairs, the 
regulation of labor conditions, 
the control and regulation of 
inter-state commerce and the 
power of taxation. Other deci- 
sions have had the effect of 
increasing the power of State 
governments in certain re- 
spects, particularly in dealing 
with economic affairs. 

How have these great 
fundamental changes been 
brought about? Mainly by the 
application of theories of con- 
stitutional construction which 
differ substantially from those 
by which the court was guided 
in earlier cases. 

The original conception of 
judicial review was that the 
courts should compare the ap- 
plicable clause of the Constitu- 
tion with a challenged statute 
and from a consideration of 
the words alone, decide whether 
the two were in conflict. This 


and 








X-Ray Pictures Held To 
Be Property Of One 
Who Makes Them 


Richmond, Va., (CCNS) — X+ 
ray pictures are the property of 
the physician who makes them, 
but the subject of the pictures 
is entitled to copies, Judge Wil- 
lis D. Miller, of Law and Equity 


Court, ruled here. 
In an order signed in the 
case of Janice E. Kappler 


against the McGuire Clinic of 
St. Luke’s Hospital, Judge Mil- 
ler said that property rights .to 
the X-ray pictures in question 
are vested in the clinic, but he 
declared that Mrs. Keppler is 
entitled to certain rights and 
directed that she may amend 
her motion to include a de- 
mand that she be permitted to 
have accurate copies made “for 
any lawful purpose.” 

The original suit demanded 
$5,000 damages. Plaintiff said a 
series of X-ray pictures were 
made of her right thigh at the 
clinic,that she paid $90 for 





nois College of Law by Dean Albert 


J. Harns, in accordance with . his 
annual custom. In the words of Ar- 
thur T. Vanderbilt “it is an admir- 


able presentation of the problems of 
legal education confronting us in the 
post war period. 


Time moves on and as it 
moves there unrolls before our 
lives an ever-changing panor- 
ama. It is noteworthy how the 
emphasis in our interests shifts 
with these developing scenes. 
When I wrote youin years past, 
I sought to describe the legal 
scene as I saw it from year to 
year. In recent years — long 
years filled with apprehensions 
but sustained by a never-failing 
optimism — I find that I have 
been writing about our profes- 
sion and its handiwork, the 
law, but portraying them 
against a background of war. 





It is pointless to speak .of law 





on them of the war. Likewise, 
when we speak of law and law- 
yers, the emphasis turns to 
war, and now, perhaps, also to 
the coming perils of peace. 

When I wrote last year, law- 
school enrollments had dropped 
approximately 85% since 1938. 
In the fall of 1943, the combin- 
ed enrollment in schools ap- 
proved by the American. Bar 
Association, 110 in number, was 
4803. That was the lowest fig- 
ure of which we have a record. 
Actually the bottom probably 
was reached in the spring of 
1944. Last fall the number had 
begun to climb and the ap- 
proved schools then showed a 
combined enrollment of 5,686. 
Our Law School has had a pro- 
portionate increase. Among our 
students there now are fifteen 
men who have been discharged 
from the Armed Forces, 





he said, but does not forbid|not made for them. An obliga-|the pictures, and as a result 
determining whether he is a/tion is owed them which must ]ought to be declared the owner 
citizen. be fulfilled.” of them. 
PROBLEMS OF LEGAL EDUCATION 
The following letter was sent to, schools or legal education today| For some time we have been 
the alumni of the University of Illi-| without mentioning the effect | devoting attention in the Amer- 


ican Bar Association, the var- 
ious state and local associa- 
tions, and in the law schools 
to the problems of returning 
lawyer-veterans. For the last 
three years Professor Sullivan 
of our staff has been the act- 
ing adviser to the Section of 
Legal Education and Admis- 
sions to the Bar of the Ameri- 
can Bar Association, and I, for 
that period, have been chair- 
man of that Section. This work 
has placed us in an advantage- 
ous position to observe the leg- 
al scene. The cause of legal ed- 
ucation and admissions to the 
bar has, during the war, passed 
through a number’ of difficult 
phases, and the stress occa- 
sioned by some of these has 
not yet been relieved. I shall 
pass in review a few incidents 
and then turn our attention to 
(Continued on page 4, col. 4) 





was the view of Hamilton as 
expressed in “The Federalist’? 
and this line of reasoning was 
adopted by Marshall in Mar- 
bury v. Madison’ without dis- 
cussing the serious difficulties 
which have troubled other 
jurists, especially in Europe, 
arising from the fact that the 
function of the American courts 
may involve setting aside a 
legislative act.® 

In United States v. Fisher, et 
al... however, the court held 
that it must consider facts re- 
lated to the subject in hand 
and not merely the words of 
the Constitution and the stat- 
ute. In this case Marshall for 
the first time advanced the 
doctrine that “Congress must 
possess the choice of means, 
and must be empowered to use 
any means which are in fact 
conducive to the exercise of a 
power granted by the Consti- 
tution.”* This thought was fur- 
ther elaborated in Marshall’s 
great opinion in McCulloch v. 
Maryland,’ in which he made it 
clear that the court, in deciding 
whether Congress had selected 
a lawful method of exercising 
a constitutional power, must 
consider not only the written 
words but also the condition of 
the nation and its needs. The 
Constitution is “intended to en- 
dure for ages to come, and, 
consequently, to be adapted to 
the various crisis of human af- 
fairs”;’ Congress must have the 
choice of means for carrying 
into execution any power 
granted to it by the Constitu- 
tion and any means “appropri- 
ate,” “plainly adapted,” and 
“really calculated to effect any 
of the objects entrusted to the 
government” are constitutional." 

In all of this there is no sug- 
gestion that the court will do 
other than determine for itself 
upon the evidence before it or 
upon facts of general know- 
ledge whether the means chos- 
en by Congress are “conducive,” 
“plainly adapted,” or “really 
calculated to effect” the end 
sought. 

But very early another prin- 
ciple appears by which the 
court is guided in passing upon 
the constitutionality of a law. 
This principle was referred to 
by Chief Justice Tilghman, of 
Pennsylvania, in 1811 as well 
Settled. He said it was assumed 
by all courts of reputation 
“that an act of legislature is 
not to be declared void, unless 
the violation of the constitu- 
tion is so manifest as to leave 
no room for reasonable doubt.’” 

There are many cases which 
so hold. What is the signific- 
ance of this rule? If the court 
comparing the Constitution 
with the law finds that the lat- 
ter is in conflict with the form- 
er, why not say so, and hold 





(Continued on page 3, col. 1) 


*B.L., 1896, Earlham College; LUL.B., 
1899, University of Pennsylvania; member 
of the Philadelphia Bar. Reprinted from 
92 Univ. of Penn. Law Rev. 238. 

1. The Federalist, No. 78 (Hallowell’s ed. 
1857) 357 et seq. 

2. 1 Cranch 137, 2 L. 

3. See Thayer, John Marshall (Bost. 
1901) 96, 101, in which the great Chief 
Justice is gently chided by Professor Thayer 
for what he concedes to be important omis- 
sions in his treatment of the subject. Other 
cases and contemporary expressions of opin- 
ion on this point are collected by Professor 
Thayer. The Origin and Scope of the Ameri- 
can Doctrine of Constitutional Law (1908) 
Legal Essays 14, 15. The theory that the 
eourt’s function is limited to examining 
the words of the statute and the Constitu- 
tion has persisted, with some unacknowledg- 
ed exceptions, almost to the present day. 
See opinion of the court in United States 
vy. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 
80 L. Ed. 477 (1936). 


Ed. 60 (1803). 


4. 2 Cranch 358, 2 L. Ed. 304 (1805). 

5. Id. at 396, 2. L. EA. at 317. 

6. heaton 316, 4 L. Ed. 579 (1819). 

7. Id. at 415, 4 L. Ed. at 603. 

8. Id. at- 421, 423, 4 L, Ed. at 605. 

9. Commonwealth v. Smithy 4 Binney 117, 
123 (1811). 


ad 
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DIGESTS OF RECENT | eerous condition of the cernice 
OPINIONS and failure to take’ t suitable 
measures for the protection of 

(Continued from page 1) sidewalk users, by providing a 


“sidewalk shed” or _ similar 
NEGLIGENCE — NUISANCE —Jstructure, to intercept falling 
Pedestrians were struck by/|fragments of the damaged 
falling cornice of a building | building. 
which had been badly dam- Error is assigned first in the 
aged by fire, held, on facts/qenial of motions to non suit 
court properly submitted the|and to direct verdicts. As re- 
case to the jury against the |cards the contractor, who was 
owner of the property on the/jn possession and control at 
theory of nuisance, and/the time of the accident, the 
against the contractor on the question of negligence was 
theory of negligence. clearly for the jury. As regards 
PRACTICE — Objections for al- | the owner, while the case is not 
leged misjoinder of separate|so clear, the court thinks that 
causes of action comes toojon the evidence he could be 
late after trial and judgment.|held liable on the theory of 
maintaining a nuisance, if, as 
the jury could find, the cornice 
was in a dangerous condition 
and liable to fall at any time. 
The liability for a nuisance 
continues until it is abated, 
notwithstanding that a con- 
tractor has been employed to 
abate it. There was no error in 


7 2a > t ; 

These were actions for dam- Gongs tg or. 
ages sustained by two pedes- Defendant Drill also presents 
trians by reason of the fall|S¢Veral grounds alleging error 
of the “eornice of a frame|/™ the failure to charge certain 
building. The building had requests. Most of the requests 
been badly damaged by fire.| Vere fairly covered by the sub- 
In that condition it was stance of the charge. Request 
purchased by Magenheim who|* W4S properly refused because 
contracted with Drill for re- it ignored the obvious duty of 
storation and repairs. While the Drill 0 Use — oe - =e 
work was in progress the side-|'"& to it that pedestrians 
walk remained open for pedes- should have reneonanee protec- 
trians though no sidewalk shed tion from falling objects. Re- 
had been provided. The com- quest 15 was also properly de- 
plaints charge negligence in ner oe yg bd hcmriggh od poe 

$7 » in enn snee > dan. | erroneous ass ptlo nat 
the failure to observe the dan duty as to a sidewalk shed ex- 
isted unless the same was spec- 
ifically ordered by the munici- 
pal authorities. This ignored 
the general duty of due care. 

The third point made is the 
exclusion of testimony. The 
questions excluded related to 
what was “customary practice” 
pursued in repairing buildings. 
The municipal regulation re- 





Digested from an opinion by 
Parker, J. rendered July 30, 
1945. N. J. Supreme Court. Fid- 
ucia etc. et al v. Magenheim 
and Drill. For appellant Mag- 
enheim: Edward R. McGlynn. 
For appellant, Drill: R. Robin- 
son Chance. For respondents: 
William H. D. Cox. 



























































‘SAVE ‘with 
‘SAFETY 
es => sand. 

- PROFIT 
MORTGAGE 









FUNDS quiring a shed when a struc- 
AVAILABLE ture is to be erected or razed 
or demolished more than 20 ft 

ATTRACTIVE from the ground, had already 
RATES been read in evidence. The 





questions were either aimed at 
MOHAWK exhibiting a contrary practice 
4 |by builders, or were based on 

SAVINGS unwarranted facts. 


j Finally it is claimed the 
at IATION . 
“AND LOAN ASSOC causes against Magenheim and 


i NATIONAL NEWARK BLDG. Drill were separate, viz nuis- 
| 14 Commerce St. = Newark, N.J. | |}ance and negligence. Whatever 


% BUY YOUR WAR BONDS * the merit of this claim is, it is 


AND STAMPS AT THE “MOHAWK” made too late after trial ver- 
dict and judgment 


Affirmed with costs. 
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CRIMINAL LAW — CONSTI- 
TUTIONAL LAW — A person 
accused of driving while un- 
der the influence of liquor is 
entitled to defend himself in 
a timely and orderly proceed- 
ing. 

—Conviction. of drunken driv- 
ing at a trial conducted three 
hours after the complaint 
against and arrest of the de- 
fendant, while he was appar- 
ently still under the influence 
of liquor, set aside as viola- 
tive of defendant’s rights. 
Digested from an opinion by 

Donges J. rendered Aug. 2, 1945. 

N. J. Supreme Court. Sharkey 

v. Wilkinson. For prosecutor: 

Albert B. Melnick. For defend- 

ant: Gene R. Mariano. 


Prosecutor was convicted on 
December 8, 1944 of driving 
while under the influence of 
liquor and now seeks a writ of 
certiorari. Respondent urges the 
writ should not issue because 
prosecutor was guilty of laches. 
The rule to show cause was al- 
lowed March 19, 1945. It is not 
pointed out in what regard re- 
spondent was prejudiced by the 
lapse of over three months. 


The allowance of the writ is 
a matter of discretion, and in 
the absence of any showing 
that the respondent was pre- 
judiced the time that elapsed 
cannot be said to be unduly 
long. The writ is accordingly 
allowed and pursuant to stipu- 
lation the merits of the case 
are considered. 

From the proofs, it appears 
prosecutor’s car stopped  be- 
cause of some mechanical diffi- 
culty and while so stopped be- 
came involved in a collision in 
which the car of one Mongo 
was damaged. Mongo went to 
the Pennsauken Police station 
and made complaint against 
prosecutor. A state trooper then 
arrested prosecutor at about 
9:10 A. M. and took him to the 
police station. A physician was 
summoned and examined pros- 
ecutor at about 9:30 A. M. He 
pronounced him unfit to drive. 
Thereupon the trooper took the 
prosecutor and his father and 
mother to Magnolia, where he 
made a complaint against the 
prosecutor before the respond- 
ent, a justice of the peace. 
Prosecutor was immediately 
tried. This was about 11 A. M. 

It appears prosecutor pleaded 
not guilty. Witmesses were 
sworn for the complainant. The 
physician was not present but 
his certificate was admitted in 
evidence. This was clearly im- 
proper. There was no cross ex- 
amination and no _ witnesses 
were offered by the prosecutor. 
Prosecutor was found guilty, 
fined $200 and $23.50 costs, and 
committed to the Camden 
County jail until the fine was 
paid. 

Prosecutor raises several ob- 
jections but the only one nec- 
essary for consideration is 
whether he was accorded a 
fair and adequate trial. 
Prosecutor, his mother and 
his father all testified that 
prosecutor was clearly under 
the influence of liquor during 
the entire morning. All of the 
witnesses for respondent testi- 
fied that prosecutor was intoxi- 
cated when he was arrested but 
that he understood what was 
going on when he was being 
tried. Respondent himself was 
impressed by the condition of 
the prosecutor. 

It is apparent that despite 
the insistance of respondent 
that prosecutor comprehended 
the nature of the proceedings, 
the prosecutor was not in a 
normal state and could not 
know his rights and properly 
maintain them. It is obvious 
that the trial was conducted in 
haste and without proper re- 
gard for the rights of a person 
accused of ‘a quasi-criminal 
offense. And as the court has 
formerly said, assuming the 








right to defend himself in a 30th at the Newark A c 





























influence of liquor, the result Tables Turned 
is the same. Trial on such a 

charge must be so conducted Bookseller Fet 
as to respect and safeguard the ae 
rights of «the accused. A rather unusual op 


It is evident that prosecutor’s|took place last Monday 





timely and orderly proceeding 
was not accorded to him. 


The conviction is set aside. 


about 15 members of the Mable do’ 
County Bar gathered to ms to th 
rer cew an 74th Birthday dinner 4, [mp Les 
CONTRACTS — PRACTICE —|man Wolff. As you we) fy. 
Where there is no ambiguity Herman has been taki, 
in a written contract the : Pry 
construction thereof is for the |>#7S ard earned — 
court. change for law _bo ks fp 
Digested from a memorand- nas 40 Apap Eithe: the 
. his books and think the 
um by Shay, C. C. J. rendered sessived mere than % 
July 30, 1945. Colson etc., et al quo” or they like 1 t 
v. Lakeview. For plaintiffs: Car-|\onans both. Eviden: 








nt: “Jou Ss Raliel 
; and has long since ceagme mere fa 
Plaintiffs sued on a written | pe regarded as a mere > ssid, a ¢ 
contract Known as agreement/er As a matter of fac: gpordinate 
B under which defendant| somewhat of a “dean” wapment sl 
agreed to pay plaintiff $35 per|/advised many a newcommi % Use 5 
week until February 1, 1940 and|the par. Several membagme? void 
thereafter $150 per month, “as/the Judiciary have voices memate | 
per a former agreement be-| desire to be present at higesuiicient 
tween the parties” until the|pirthday luncheon. to msi 122800 
whole of the moneys due was] whom still lives the recog t0 be § 
paid in full. It is alleged that of having purchased thei? 204 
defendant kept his payments|pooks through him. Thoggeurt’ 
until October 1944, that there is|the luncheon certainly sie (0 Pas 
$3,000 still due under the agree-|him in a class by himss@e 22 act 
ment, and that the payments|/are looking forward to th functior 


Tov 1 -... : “eo 
pee See when an to nga ver birthday celebra: 
ing y, r WwW B. +r y 

cluding May 5 are now due ED. NOTE:—_We 
Y j ite neue 
Defendant in its answer ad- many happy returns 
mits payments under agree- 














ment B but denies such pay- ANNOUNCEMENT 

meits affected the former 

agreement. The defendant fur-| william S. Cantalup 

ther denies it failed and re-|man Russomanno and Cam J2mes 
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pretation. There is no dispute % Cons 


Whether there is money due or 
not depends upon the con- 
struction of Agreement B. 
There is no reason to submit 
the cause to the jury. The Mertanes and Tit — 


courts construction of the 


agreement is that there is due G t C les: 
the plaintiffs the sum they al- uaran \'f Ompal ole 


as to a question of fact and no jp Ron i€ 
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g void, without the nec- 

of further considering 
»¢ the conflict is beyond 
sble doubt? If the case 
- to the construction of 
+the constitutional claus- 
ich leaves to Congress the 
of means for execution 
power granted to it, why 
4 the court, before it can 
3 law unconstitutional, 


ke necessary to decide not 
nat the Means chosen by 


es are not “plainly 
3” to the end sought, but 
is is so beyond a rea- 
doubt? 

- fact that, as some- 
ssid. a decent respect for 
sdinate department of 
should require the 
e great discretion in 





x yoid the acts of such| 
gnate department does 
sufficiently explain. The 
reason for the rule is 


to be deduced from the 
sx and unique nature of 
wt’s power under our 
to pass upon the valid- 
a *t of legislation. 
function of our courts is 
than a mere comparison 
e Constitution and the 
tis a review of the act 
co-ordinate department 
as already passed upon 


stitutionality of the 
and found it valid. Pro- 
James Bradley Thayer 


the ultimate question is 
at is the true meaning 
pConstitution but whether 
ton is sustainable or 


smay be a rather extreme 
‘expressing the matter, 
: fact must be recognized 
% Constitution is equally 
zon legislature and on 
ad that when the legis- 
dy has passed the law 
ereby expressed its 
that it is constitu- 


ts, therefore, in con- 
question whether a 
act is valid, which 
uid could not be ap- 
without a deep sense 
tance, and of the 
sibility involved in 
‘sion are really consid- 
not entirely 


what their 
mew of the meaning of 
auute and the Constitu- 
ay be, but whether the 


sion of the legislature is 
Tong beyond all doubt. 
ude of the court is not 
of a court of appeal 
ig the verdict of a 
verdict will not be 
sub- 





Essays I 


v aa yland, 4 Wheaton 
9, 600 1819) See 
ck, 6 Cranch 87, 3 I 


Theories of Constitutional Construction 


stantial evidence to support it, 
even though the court of ap- 
peal may disagree with it. 
This principle that an act of 
legislature will not be set aside 
as unconstitutional, except in a 
very clear case, has been some- 
what expanded in recent years. 
Until quite recently the so-call- 
ed conservative wing of the Su- 
preme Court, while affirming 
the doctrine that in cases of 
doubt the statute must not be 
overturned, held that the doubt 
must be a doubt in the minds 
of the judges themselves, and 
that if a judge was clear in 
his own mind that a law was 
in violation of the Constitution, 
it was his duty to so declare, 
no matter what other men 
might think. This view of the 
case was well expressed by Mr. 
Justice Sutherland in his dis- 
senting opinion in West Coast 
Hotel Company v. Parrish.” He 
said that the judge, in passing 
upon the validity of a statute, 


“discharges a duty imposed 
upon him, which cannot be 
consummated justly by an 
automatic acceptance of the 
views of others which have 
neither convinced, nor created 
a reasonable doubt in, his 
mind.” 


On the other hand, certain of 
the Justices of the Supreme 
Court in prior years had ex- 
pressed the opinion that it was 
the duty of the judge, at least 
in certain classes of cases, not 
merely to decide whether he 
had a doubt in his mind, but 
whether a_ reasonable man 
could hold such a doubt. Poss- 
ibly the earliest expression of 
this thought is contained in 
the dissenting opinion of Mr. 
Justice Holmes in the much 
discussed case of Lochner y. 
New York,“ in which the maj- 
ority of the court held invalid 
a law limiting the hours of 
labor in bakeries to ten hours 
a day. It was held that the 
statute violated liberty of con- 

act. Mr. Justice Holmes said:? 

I think that the word liber- 
ty in the Fourteenth Amend- 
ment is perverted when it is 
held to prevent the natural 
outcome of a dominant opin- 
ion, unless it can be said that 
a rational and fair man nec- 
essarily would admit that the 
Statute proposed would in- 
fringe fundamental principles 
as they have been understood 
by the traditions of our peo- 
ple and our law.” 

In Coppage v. Kansas,” dis- 
senting from a decision of the 


majority declaring invalid a 
Kansas statute making it a 
misdemeanor for an employ- 





o« Sup. Ct, 578 
(1936) 


25 Sup. Ct. 539, 49 


Ct. at 547, 49 
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er to require an employee 
to agree not to become or 
remain a member of a labor 
organization during the time of 
his employment, Mr. Justice 
Holmes said, referrimg to the 
belief of a workman that he 
could not secure a fair contract 
unless he belonged to a labor 
union, that if that belief 
“whether right or wrong, may 
be held by a reasonable man,” 
it may be enforced by law and 
is not a violation of liberty of 
contract.” 

Running all through these 
dissenting opinions of Mr. Jus- 
tice Holmes is the thought that 
the court was not warranted in 
holding invalid legislation reg- 
ulating economic conditions if 
a reasonable man could believe 
that such restrictions were no 
infringement of liberty. Later 
Mr. Justice Brandeis, Mr. Jus- 
tice Stone and Mr. Justice Car- 
dozo expressed themselves in a 
somewhat similar way. Mr. Jus- 
tice Brandeis, in New State Ice 
Company v. Liebmann,* in dis- 
senting from the conclusion 
that legislative regulation of 
the manufacture of ice was not 
warranted because this business 
was not one affected with a 
publie interest, said that while 
the declaration of the legisla- 
ture that a business is of a 
public nature and subject to 
regulation is not conclusive and 
is subject to judicial review, the 
conclusion of the legislature 
must be sustained if it could 


reasonably be decided that the 
business was of that charact- 
er.” 


In Tyson and Bro. v. Ban- 
ton,” the court held invalid a 
New York statute regulating 


the resale of theatre tickets. 
Mr. Justice (now Chief Justice) 
Stone said in a dissenting opin- 
ion that the case turned “upon 
considerations of economics 
about which there may be rea- 
sonable differences of opinion. 
Choice between these views 
takes us from the judicial to 
the legislative field. The judi- 
cial function ends when it is 
determined that there is basis 
for legislative action in a field 
not withheld from legislative 
power by the Constitution as 
interpreted by the decision of 
this court.” 

These views are traceable to 
the influence of Professor 
Thayer. He wrote in 1893 in the 
essay above referred to™ that: 
“The judicial function is 
merely that of fixing the out- 
side border of reasonable leg- 
islative action, the boundary 
beyond which the taxing 
power, the power of eminent 
domain, police power, and 
legislative power in general, 
cannot go without violating 
the prohibitions of the con- 
stitution or crossing the line 
of its grants.’™ 

In a note to the same volume 
he says that in construing the 
commerce clause, the courts 
cannot control a legislative de- 
cision as to whether a given 
subject falls within national or 
state power “except in cases so 
clear that there cannot reason- 
ably be two opinions.’” 

The provisions of the Consti- 
tution which lend themselves 
to a construction of this kind 
are those which contain gen- 
eral clauses, the precise content 
or application of which may 
require the exercise of judg- 
ment not only as to the tech- 
nical meaning of the language 
used, but as to the conditions 
to which it applies. This in- 
volves a consideration of fact 
as well as law. 





17. See 
Justice 
208 U.S. 161, 191 


also dissenting opinions of Mr 
Holmes in Adair v. U 
28 Sup. Ct. 


52 L. Ed. 436, 449 (980) 5 Adkins ¥ 
c *hildren’s Hospital, 261 . 525, 570-571 
43 Sup. Ct. 394, 404, eT. i Ed. 785, 801 
802 (1923); and Tyson and Bro. vy. Ban- 
ton, 273 S. 418, 446. 47 Sup. Ct. 426, 
433, 71 L. Ed. 718, 729 (1927) 

18. 285 U.S. 262, 52 Sup. Ge. 371, 76 
L. Ed. 747 (1932). 

19. Id. at 284-285, 52 Sup. Ct. at 377, 
7¢ L. Ed. at 757. 

20. 273 U.S. 418, 454, 47 Sup. Ct. 426, 
ase. 71 iL. Fa. 718, 733 ta. Ae 





Congress has power “To lay 
and collect Taxes, ... to pay 
the Debts and provide for the 
common Defense and general 
Welfare ofthe United States.” 
What is the general welfare 
and when may the collection of 
taxes or the spending of the 
moneys raised by_,taxation be 
legitimately held valid as a 
provision for the general wel- 
fare? 

Congress has power to “reg- 
ulate Commerce with foreign 
Nations, and among the several 
States.” What is commerce and 
may the scope of its meaning 
vary from year to year? 

The citizens of each State are 
“entitled to all Privileges and 
Immunities of Citizens in the 
several States.” What are these 
privileges and immunities and 
are they always the same? 

Congress is forbidden to pass 
any law “abridging the freedom 
of speech, or of the press.’”’ May 
the extent to which these 
rights are protected differ at 
different ‘times, depending upon 
conditions?” 

No person shall be deprived 


of “life, liberty, or property 
without due process of the 
law.” What is liberty and what 


is due process? 


Cruel and unusual punish- 


cruel and unusual  punish- 
ments? 
These questions depend in 


part upon the construction of 
the words of the Constitution, 
and also in some _ instances 
upon the sense of the commun- 
ity as related to these subjects 
which may change from year 
to year. 

In the preface to his Cases 
on Constitutional Law prepared 
for Harvard students in 1895, 
Professor Thayer says: 

“The study of Constitutional 

Law is allied not merely with 

history, but with statecraft, 

and with the political prob- 
lems of our great and com- 
plex national life.” 

Referring to the labor of 
judges in this field, he con- 
tinues: 





(Continued on page 7, col. 1) 





24. In this co ction it is interesting to 

Al wnamads r ‘Hamilt ve in arguing 
e necessity for a bill of rights 
signifies a declaration, that 
of the press shall be inviolably 
What is the liberty of the 
ive it any definition which 
utmost latitude for 
o be impracticable; and 
that its security, what- 
ever fine declarations may be inserted in 
any constitution respecting it, must alto- 
geher depend on public opinion, and on the 
general spirit of the people and of the 
sovernment."’ The Fe deralist, No. 84 (Hal 
ywell’s ed. 1857) 394. 





‘ i 
ym this I infer, 


ments are forbidden. What are. 





Attorney's Lien Is Held 
Good Against Set-Off 
Of City For Taxes 


Philadelphia, (CCNS) — A 
lawyer who recovered a judg- 
ment for his client against a 
municipality in a trespass case 
could assert his charging lien 
against the fund so created as 
against the municipality’s right 
to set off a claim for taxes 
owed by the client, the Superior 
Court of Pennsylvania decided. 

Under his contract with the 
client, the lawyer was limited 
for his fee to a percentage of 
the sum collected. After recov- 
ering a $3,000 judgment he wag 
confronted with the city’s con- 
tention that plaintiff owed it 
$4,000 in taxes. The city re- 
fused to pay the judgment, 
whereupon the lawyer obtained 
a rule requiring the city to 
show cause why the fee should 
not be paid before the money 
was applied on the counter- 
claim. 

The court was able to decide 
for the lawyer on the ground 
that the city had not followed 
the statutory procedure in as- 
serting its set-off, leaving open 
the question as to what would 
have been the result had the 
statute’s requirements been ob- 
served. Under the circumstanc- 
es, said the court, it was doubt- 
ful whether the city could as- 
sert its claim against any part 
of the judgment proceeds and 
certainly it could not have a 
set-off against that part charg- 
ed with the attorney’s lien. 
(Jones v. Ctiy of Pittsburgh). 


ANNOUNCEMENT 


Leonard H. Goldberg an- 
nounces that he has been hon- 
orably discharged from the 
United States Navy and has re- 
opened his law offices at the 
Chamber of Commerce Build- 
ing, 24 Branford Place, Newark. 
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The 8th President of this Bank was 
a founder—and one of the first 
presidents of the Young Men’s 
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Delays that occur when an executor can- 
not be found are sometimes costly. When 
beneficiaries cannot promptly discuss 
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Our officers and their assistants are 
available here during business hours, and 
at other times when necessary. As exe- 
cutor, this bank is always on the job. 
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THE PROPRIETIES 








A recent issue of “Life” Magazine revealed f lowing evi- 
dences of one lawyer’s concept of the practice of law 

1). Disclosure of his client pe iffai 

2) Bold admission of his particip divorce mill 
Los Angeles 

3). Photographs of clients in his offi al i ¢ ym 
with complete data of confidential nature as to cause 
of divorce and the results achieved. 

4). Disclosure of the fees that he charged 

5). Informing ali and sundry as to one or ks employed 
by him in the gaining a div e decre S curi u 
witnesses to call a dowdy a “glamo git mn the subject 
of her husband’s complaint that she partook of breakfast 
without dressing. 

6). Boast of the speed with which he was able to secure di- 
vorce decrees. 

7.) A “tip” as to how his previous newspaper exper e en- 
abled him to secure favorable publicity and “leg ar S 
as to ensure future business 

8). Reference to himself as “Sammy” 

9). His personal antecedents recited includ qualifications 
for securing the business 

Here is as bold a challenge to the Ame a Bar's s se ol 
ethics and proprieties as has ever bee urled by one mpera- 
mentally and culturally unequipped to carry on the noble tradi- 
tions of an honorable profession. Dignity, privacy and honor 
have been veritably smashed. If there are critics who point to 
the sad decadence of the Bar, the time is ripe for the Los An- 
geles members of the Profession to act swiftly and surely in 
punishment that should be so emphatic and strings is to 

Make utterly impossible a repetition of so flagrant ation 

of our ethics ever again 

A. Warren Littmar 
CONTRIBUTORY NEGLIGENCE AGAIN 

Two months ago, it was observed in this column tha na 
negligence action iries usually disregard the instructio f the 
court that the plaintiff must be denied relief when both he and 
the defendant are to blame for the accident. Somewh tenta- 
tively, the point was made then, that the law would do we if 
as the juries seem to do apportioned the blame between the 
plaintiff and the defendant; that is to say, saddling latter 
with one-quarter of the r oO he fault 
were his. We made the p I some mis- 
givings whether it might be too much of a subtlety put it 
up to a jury to divide such an unmathematical « ept as 

“blame”, so as to allocate, say. 82 of it to one par and the 

remaining 18 to the other party. Still we concluded, for rea- 

sons stated there more at length, that an effort an approxi- 
mate division of the blame would make for mor stice than 


the present, plainly barbaric rule. 


the 


Bar 


the American 
advocating 


of 
article 


current issue Association 


in 
there 


Now, 


Journal, appears an a pending in 


the English Parliament, quite like the proposal made in this 
column. Under the bill, unless an auto accident results solely 


from the plaintiff's negligence, total damages are to be assessed 
and then apportioned percentage-wise between plaintiff and 
the defendant (or among the plaintiff and the two or more de- 
fendant joint tortfeasors) accordi the fault of each. Of 
course a jury is waived much more frequently in England than 
here; and a judge sitting without a jury is more capable than 
a jury, of calculating such percentages. But even in the case of 
a jury trial there is much to be said: for the bill. 
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| Voice of the Bar 


COMMENT AND CRITICISM 
INVITED 





Editor, 

New Jersey Law Journal 

Dear Sir:- 
Will you 

writer the 

| to express 


please permit the 
use of your column, 


to the many friends 











Problems of Legal Education 





(Continued from page 1) 








you all will want to know more 
about our plans for him. 

The leaders of our profession 
have been laboring for some 
; years to bring about a program 
lof education which would tend 
to promote improvements in 
the personnel of the bar. To 
that erd, the American 
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ant service to be rendered by the | from enrollment fi e basi 
state government” will be the|have given, have been on the|School is ses eeroved 
practice of law, inasmuch as the |doorstep of disaster. - 
| ascertainment of benefits to|been a situation whi 2! 
which a veteran is entitled andjeasily have resulted i 
the securing for him of such | al mn. That it has not is a} . 
benefits in large number of tribute to the teaching|classes and then 
nstances will involve interpre-|staffs of our schools. A few]semester ope 
tation and application of stat- |schools have closed and there|and go on 


| in 
| will be en 





utes and regulations 
Approximately 1,500,000 
dents of New York state served 
the armed forces and hence 
titled to the variety 
bene provided by both state 
and federal law. To the end that 
they get their deserts promptly 
and easily “we no longer tolerate 
the cold and clammy han 
bureaucracy,” Veterans 


ol 


Its 
fits 


ol 
Director 
Edward J. Neary told the coun- 
selors’ class. 
Must Look for Clients 

In his message to the school 
the Governor warned that many 
veterans might be diffident 
about applying for their bene- 
fits. In such cases the counselor 
must seek out the veteran. 

“You can not sit in an Office 
waiting for the veterans to come 
to you,” the Governor said. “You 
must let them know what the 
grateful people of this state and 
nation have provided for them, 
and this can be done only by 


been deflections 


have 


minor 








1|We 


|requirements in some, but on 
a broad front the schools have 
tenaciously adhered to the es-| 
tablished standards. 

Another area of stress has 
i} been that relating to bar ad- 
missions. At the beginning f 





intensive work in the field.” 








the war, deviations from es- 
tablished standards of admis 
sion occurred in a few states 


Fortunately the harm done was 
great. The question 
on our obligations to the men 
the Armed Forces. The debt 
we owe these men is boundless. 
Deeply grateful to them, we the 
people of America will want to 
do everything in our power for 
them. Even so, we shall never 
be able to repay them for the 
service they have rendered. We 
can, however, do many things 
for them. Should one of our 
means of compensation be that 
of making concessions to them 
toward their admission to the 


not ti 
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in 
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bar? If this question involves 
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various 
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It has 
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and several asso 
plans ready with 
can go into action 
ciations are, h 
equipped to handl 
programs. To them 
of Legal Educatio 
available the servi 
publications of th 
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ion pIGESTS OF RECENT (on its face, that the attemped 

OPINIONS inchoate assessment is not 

| within the contemplation of 

|the statute, and that anything 

way of jy continued from page 2)  /other than an assessment for 

ints mor <fSSMENTS — TAXATION presently immediately accruing 
curing an Ml an assessment for benefits | enefits is illegal. 

wer s d sich have not presently ac-| The assessment of $1,634.61 

s.” If is invalid. which is not based upon a 

1 of ts 4 from an opinion by|Present benefit, should be set 

d in they J. rendered July 30,|4Side. The assessment was ar- 

translating Supreme Court. Gor- | rived at on the basis the tract 

ever \d-Ridge. For prosecu- | WOuld subsequently be develop- 
ey rren Dixon. For re-|e@ and that a street would be 
he er # Llovd L. Schroeder. | Projected through it where the 
es.’ decd ME. arit reviews the legality |Sewer line ran. It appears from 
alr bee¥ on assessment for al q| the testimony that building lots 
iou : a) »enefits resulting and houses would be impractic- 
met Ball oon-truction of a sanitary able. The only benefits for 
= the borough of Wood-|Which an assessment may be 

r “y made are those which are spec- 

bar 2 4 ercecitor owns “act of | ial and peculiar to property as- 

* s fronting on Hichl ve.| sessed. The benefits must be 
fact. the Mives < 269 ft front: ] present and not speculative. 

meri p-Mlaenth. The tract acan The assessment in so far as 
oiy mr id is undevel he |it purports to benefit prosecut- 

es not puget when and if it is ever 
Ave. the l tance for building purposes, 

1 al yperty but only for a|iS set aside with costs. 
pu yf about 132 it. The | ZONING — A zoning ordinance 

1 A F s ~~ trarlly Cé ry ved outa) which, in view of the existing 
Bat el by 100 ft and as-| uses and features of a district 

“85 e [a t benefits imposes an unreasonable lim- 
38 or the sewer Tuns| jitation upon future use of 
r - cw _“P-| land therein, is invalid. 

“O71 Vv ecting t rom nes 

no , Hie ee Bag Digested from an opinion by 

ie - sehen |’ ~*| Bodine, J. rendered July 30 

_& ts qough =the rear © “Ne / 1945. N. J. Supreme Court. In- 

Pp yi. In addition to the fore-|,annamort v. Fair Lawn, ete. 

310n } tior do assessment ol ne For prosecutor: George I. Mar- 

er henge 132 ft by 100 the citY|cus. For defendant: John A. 

ied assessment the re- | Christie. 

— impaing porcion of the tract on The writ reviews an re 

= eport that It 5. Teasonadle | ance of the defendant borough 

7 > ion — 5 oe 0€ | amending its zoning ordinance. 

(running t : Prosecutor owns a piece of} 

a cabs? sroperty’ in WAICA | property fronting on Route 4. 

os She purchased it from a pre- 

n Evo On the other side Of | vious owner who had used it as| 

n fy sed “ase ald uld |, golf practice range. She filed 

to assessmen ° rs ~ writt a ‘ acet — 

als sand that the sal SSeS" | prope frontage on Route 
the : $1,634. 41 will t De alg toa depth of 120 ft. 

t that therggge pon that paren _un-| The borough zoned the prop- 
SO p enefits have been cor -€T- | erty as business property in ac- 
fe fin tne event that saic por-|.orgqance with the map and it 

t - laid ut as NereiM-|smained as such until March, 

teran, and itempiated, the bene€- | 1943 when the challenged or- 

vete T: il then be conferred and dinance was adopted classifying 

1 groups is fe sessment will be equitable | +46 property as “D” residential 

e and will ae oe limited to multiple family 

“om 7. upon said property dwellings 

. This rukgmPsecutors contend that no Tithin the area on Route 4 

a ¢ q™pent benefits have resulted, is located the following: 
Bu apes Gieeenns ae a gasoline station, 

v of the prosecutor upon 

there is a small office 

] ae ty building which was used by 

5 se ee secutor in conjunction with 
Vv de velopment of her proper- 

FOR LAWS ERS jty, a ilding consisting of 5 

| stores, ¢ "2 story dwelling, and 

for the convenience and a garage and gasoline station. 
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he testimony introduced dis- 
loses Route 4 is a heavily traf- 

: speed highway not 
purpos- 





residential 
new residences have 
been erected upon it. The lend- 
| istitutions do not consider 
suitable for residential pur- 
poses. 

Zoning regulations must be in 
accordance with a comprehen- 
plan and designed to les- 
congestion, secure safety, 
promote health, morals or wel- 
fare, provide adequate light and 
air or prevent overcrowding. 
Such regulations shall be made 
with reasonable consideration 
to the character of the district 
and its particular’ suitability 
for particular uses, and with a 
view of conserving the value of 
property and encouraging the 
most appropriate use of lands. 
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The municipality cannot lift 
property out of a natural use 
merely because its experts 
think it would be better to do 
so. 

The mere fact that the 
change was made at the sug- 
gestion of a city planning ex- 
pert is not persuasive of its 
reasonableness. The _ existing 
facts seem to show otherwise. 

The ordinance, as amended, 
will be set aside as unreason- 
able and not within the power 
of the governing body, with 
costs. 
TRUSTS — A trustee is under 

a duty to make the trust 
property productive for life 
tenants and at the same time 
to take care to preserve the 
trust property for the re- 
maindermen. 

—A trustee is under a duty to 
life tenants not to sacrifice 
income for the purpose of 
increasing the value of the 
principal. 

—A trustee should not show 
preference for either present 
cestuis or remaindermen and 
should, if possible, follow a 
course that will not benefit 
one at the expense of the 
other. 

—On facts, trustee directed not 
to effect sale of tax exempt 
securities which would en- 
hance corpus since it would 
impose an unwarranted bur- 
den on the income of the life 
tenants. 

Digested from an opinion by 
ooy, VC. rendered July 30, 
945. In Chancery of New Jer- 
sey. Between The Pennsylvania 
pany etc and Gillmore, et 
For complainant: Pitney, 
| Has rdin & Ward (Corwin How- 
11, Norman W. Harker of coun- 
and Maurice B. Saul of the 
Philadelphia Bar). For adult 
defendants: Moore & Butler 
James N. Butler of counsel 
and Rodney T. Bonsall of the 


OD 





| sel. 


Pennsylvania Bar). For Guard- 
ian ad litem: John E. Iszard. 
For the Avery Trust: Walter E. 
Beyer. 

This is a bill filed by the 
trustee of the estate of Fred- 
erick Hemsley asking for in- 
structions as to its duty with 
respect to certain “tax free” 
securities 

The question is whether the 
trustee should sell all or part of 
certain tax exempt securities 
now held by it for a profit of 
approximately $212,000 over cost 
and also certain partially tax 
exempt bonds at a profit of 
$19,000 over cost. These securi- 
ties constitute somewhat over 
50% of the original residuary 


trust which aggregated $3,075,- 
000. The trustee had advised 
the life tenants and vested re- 
maindermen of the possibility 
of the sale which would aug- 
ment the corpus and _ both 
groups objected to the sale. The 
contingent remaindermen are 
infants and can voice no opin- 
ion. The only proper protection 
for them was the present bill. 

The trust, at its inception, 
was in the form of cash. It gave 
a life estate of 2/3 of the in- 
come the widow and 1/3 to 
Mrs. Gilmore. On the widows 
death her 23 of the income 
passes to Mrs. Gilmore and on 
the death of both life benefic- 
iaries the entire principal vests 
in Mrs. Gillmore’s’. children 
equally, if living, the issue of 
any deceased child to take per 
stirpes. These great grandchil- 
dren are referred to as con- 
tingent remaindermen. Mfrs. 
Hensley and Mrs. Gillmore are 
living. Mrs. Gillmore has 3 chil- 
dren, all of whom are of full 
age. 


——-LAW BOOKS.— 
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LUTHER H. BISSELL 
442 New England Ter., Orange 
ORange 3-5381 
Representing 
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If a trust is created for bene- 
ficiaries in succession, the trus- 
tee is under a duty to the suc- 
cessive beneficiaries to act with 
due regard to their respective 
interests. Ttre.trustee is under 
a duty to life or income bene- 
ficiaries to make the trust prop- 
erty productive so that a rea- 
sonable income™ will be avail- 
able, and he is under a duty 
to the beneficiary of the prin- 
cipal to take care to preserve 
the trust property for him. Al- 
though the trustee is not un- 
der a duty to the income bene- 
ficiary to endanger the safety 
of the principal in order to 
produce a larger income, he is 
under a duty to him not to 
sacrifice income for the pur- 
pose of increasing the value of 
the principal. He should not 
show a preference either for 
the present cestuis or those 
who are to take later. If he 
has an election of taking one 
of several courses, he must 
take, if possible, that which will 
not benefit one at the expense 
of the others. His duty is to 
render the trust as productive 
as possible consistent with its 
security and the demands of 
ordinary business prudence and 
judgment. 

It is conceded that a sale of 
the tax exempts and the pur- 
chase of 2% Governments, 

ntemplated, would not en- 
danger or jeopardize the value 
of the trust. The question is 
whether this plan would sacri- 
fice income? The life benefic- 
iaries, as well as the vested re- 
mainderman are in the higher 
income brackets. The proofs es- 
tablish to the satisfaction of 
the court that the sale at the 
present time would result in a 
great loss or reduction of net 
or retained income to the life 
beneficiaries and vested remain- 
dermen. On the other hand, 
the gain by a sale would ke 
only the enhancement of cor- 
pus to the extent of $231,000 
less the capital gain tax. The 
profit would be invested but 
the annual income yield would 
be less than if the present se- 
curities were not sold. Further- 
more, the present investments 
are “blue chip” investments and 
while the change contemplated 
would not effect the security 
there may be or may arise 
some contingency which would 
render the repurchased bonds 
less desirable. 

The duty of 
the contingent 
does not carry with it a re- 
quirement that the corpus be 
augmented unless that result 
may be accomplished in fair- 


as 


the trustee to 
remaindermen 


Court To Sift Out Cases 
Presenting Special 


Problems 

Cleveland, O., (CCNS) — Cas- 
es coming up in Police Court 
that appear to involve peculiar 
personal or sociological prob- 
lems will be transferred to a 
judge sitting in the calmer and 
more deliberate atmosphere of 
the civil division, under a plan 
worked out by a Cleveland Bar 
Association commitee in collab- 
oration with Municipal Court 
Chief Justice Burt W. Griffin. 

The new system is designed 
to make the court of greater 
social benefit. It will permit in- 
quiry into causes and motives 
for criminal conduct that would 
not be possible in Police Court 
where from 200 to 300 cases are 


tried daily, according to H. H. 
Howells, chairman of the Bar’s 
Municipal Court committee, 
and Joseph Morgenstern, chair- 
man of a subcommitee that 
worked on the problem. 

The special cases as_ they 


come up will be reassigned by 
the Police Court Judge follow- 
ing a plea of not guilty and 
the filing of a request for a 
continuance. 





ness to the interests of the pri- 
or beneficiaries. In view of the 
facts, the trustee is instructed 
that it is not its duty to sell all 
or any of the tax exempts now 
in order to increase the corpus. 
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that seem adequate at|{sions of the court had held 
are announced, ap-/|that price regulation of busi- 
F id developed; and yet,|nesses not affected with a pub- 
nd by, almost unperceiv-|lic interest, as those words had 
y melt away the |been previously construed, was 
later experience, and|beyond the power of the legis- 
doctrines take their/lature as being a violation of 
lliberty of contract. The opinion 
Mr Justice Cardozo | Of the court was based in large 
the mat i | part upon facts which it was 
|said had been disclosed to the 
serty mean the : |court regarding the condition 
or successive gen of the milk business in the 
io think ms? May restraints |State of New York, and it was 
ver onMere crbitrary yesterday 1eld that “guaranty of due pro- 
> alone is sMel and rational . demands only that the 
“ica ~iviMiiberefore lawful today? not be unreasonable, 
seaiyits that are arb or capricious, and 
ay become useful means selected shall 
a) and theref real and substantial re- 
nr c= © v¥? I have n o the object sought to 
fer, charzes Me’ answer attained. It results that a 
the >? vMEections must be ves. 1 valid for one sort of 
- ._ = * * *& Ss: in given circum- 
Fri all this. it results|Stamces, may be invalid for an- 
st the content o stitu- | r sort, or for the same bus- 
e munities is eon-|iness under other circumstanc- 
aye varies f xe to|eS, because the reasonableness 
of 3 if each regulation depends 
¢ - ; ee |upon the relevant facts. — 
man : the | Price control like any other 
: 6 .| form of regulation, is unconsti- 
ac- | if arbitrary, dis- 
| - moOyY +r ly 
rd Inguiry gance W and | sii ‘2 Ps : Gem: a rani j 
Valk J e. That " does not mean | eds omg : ne Pp cy tne 1ieg- 
al ood the validity |‘Slature is free to adopt, and 
Bor , f .| hen 1 unnecessary and un- 
100k ‘de \¢ | Warranted erference with in- 
were » a ae ae Norman vy. Baltimere & 
: ;|Ohio Railroad Co.,* the court 
sustained a joint resolution of 
ters. thine that |Comgress. providing that pri- 
s wee I believe | V2 iga to pay amounts 
ht. It is ‘7 due el in gold coin of 
2 believe , ilar weight and fine- 
if nee , S yuld be discharged by the 
xce might reason-|72Yment in any coin or curren- 
k se waht ~ |ey which at the time was legal 
1€} si tender ne court held that the 
nc 9 a : ; was passed pursuant 
wo 0 ‘are sane of|to the power of Congress to 
tion 4y liberty” has not “em- regulate the currency and to 
e ae recogniti d 9 |establish the monetary system 
or dm without a uggle.|Of the country; that so-called 
‘ent decisions of the ld Ises contained in pri- 
Court have made it|¥@te contracts were an effort 
on the new ; .|to interfere with the policy of 
F uy De€ n accepted b t ex- Congres in that connection 
nt c “i by that Court. and were therefore invalid. The 
come :20 Gi Nebhia v. New York” it |COUrt said that the questions 
4 as ¢ +4, | involved in the case came down 
to le point, 
: her the gold clauses do 
istitute an actual interfer- 
ona ence with the monetary pol- 
SE he | icy of the Congress in the 
a Was . light of its broad power to 
5. Hi C : determine that policy. 
ra nee A wreme and U. S. District 2 ther they — be deemed 
* EDGMENT SEARCHING to be such an interference 
‘ND ABSTRACTING depends upon an appraise- 
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ment of economic conditions 
and upon determinations of 
questions of fact. With re- 
spect to those conditions and 
determinations, the Congress 
is entitled to its own judg- 
ment. We may,r inquire 
whether its action is arbitrary 
or capricious, that is, whether 
it has reasonable relation to 
a legitimate end.” 
The court finally answered in 
the negative the question 
whether the determination of 
Congress that these contract 
clauses were an _ interference 
with its monetary policy 
“is so destitute of basis that 
the interdiction of the gold 
clauses must be deemed to be 
without any reasonable re- 
lation the monetary policy 
adopted -* the Congress.” 
The final entence in 
court's opini ion was: 
hink that it is clearly 
shown that these clauses 
terfere with the exertion of 
the power granted to the 
Congre and certainly it is 
not established that the Con- 
gress arbitrarily or caprici- 
decided that such an 
nee existed.” 
of the same 
evidently in the 
I the court in sustaining 
the ilidity of the National 
|Labor Relations Act in National 
Labor Relations Board v. Jones 
& Laughlin Steel Corporation 
and related cases.” These cases 
sustained the power of Con- 
gor regulate labor relations 
}of companies engaged exclu- 
sively in lring within 
a state on theory that the 
manufacture of a product 
fhich w become a part of 
f interstate commerce 
tivity which _ the 
regulate under its 
regulate interstate 
one that a restraint 
of preventing 
“unjust in- 
with the right of 
ween the employer 
ployees could not “be 
arbitrary or capric- 
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In Wickard et al v. Filburn, 
the court tained the revised 
Agricultural Adjustment Act 
applied to the regulation 
the growing of wheat in a 
where it was conceded that 
grain would not become a part 
of interstate commerce but 
would be consumed on the 
premises on the theory that 
Congress could “properly have 
considered” that interstate 
commerce would be _ affected 
thereby. In answer to the claim 
that the action of Congress 
jconstituted violation of due 
process, the court said: 

“An Act of Congress is not to 

be refused application by the 

courts as arbitrary and cap- 
riciouS and forbidden by the 

Due Process Clause merely 

because it is deemed in a 

particular case to work an 

inequitable result.” 

In construing the taxing 
power of the Federal Govern- 
ment, the court’s recent deci- 
sions have been along the same 
lines. In discussing the question 
whether a tax was an infringe- 
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ment of the due process and 
equal protection clauses, the 
court said in Carmichael et al. 
v. Southern Coal & Coke Co.:“ 

“A legislature is not bound to 

tax ev member of a class 
or neal” may make dis- 

tinctions of degree having a 

rational basis, and when sub- 

jected to judicial scrutiny 
they must be” presumed to 
rest on that basis if there is 
any conceivable state of facts 
which would support it 

“This restriction upon the 
judicial function, in passing 
on the constitutionality of 
statutes, is not artificial or 
irrational. A state legislature, 
in the enactment of laws, has 
the widest possible latitude 
within the limits of the Con- 
stitution.’ 

In Helvering v. Davis,’ sus- 
taining the Social Security Act, 
the court held that the spend- 
ing power could be used by 
Congress in its discretion ‘“un- 
less the choice is clearly wrong, 
a display of arbitrary power, 
not an exercise of judgment. 
This is now familiar law. ‘When 
such a contention comes here 
we naturally require a showing 
that by no reasonable possibil- 
it can the challenged legisla- 
1 fall within the wide range 
discretion permitted to the 
and the court 


y 
iol 
of 
Congress,’ ’ 
added 
“Nor 


ve 


the concept of the 
welfare Static. Needs 
narrow or paroch- 
ago may be in- 
day with the 


is 
neral 
that were 
ial a century 
terwoven in our 
well-being of the Nation. 
What is critical or urgent 
changes with the times.’ 
The theory that the court 
should have a wider discretion 
in determining the validity of 
acts of legislation has been ex- 
tended in other directions. Ever 
since Ex parte Milligan” it had 
been the doctrine of the Su- 
preme Court that the existence 
of an emergency did not en- 
large the power of Congress. 
In that case the court, refer- 
ring to the framers of the Con- 
stitution, said: 
“Those great 
foresaw that 





and good 
troublous times 
would arise, when rulers and 
people would become restive 
under restraint, and seek by 
sharp and decisive measures 
to accomplish ends deemed 
just and proper; and that 
the principles of constitution- 


men 


al liberty would be in peril 
unless established by irre- 
pealable law.’ 
and that 

‘No doctrine, involving more 
pernicious consequences, was 
ever invented by the wit of 
man than that any of its 








provisions can be suspended 
(Continued on page 8, col. 2) 
19. 301 U.S $95, 57 Sup. Ct. 868, 81 
L. Ed. 1245 

41. Id. a 7 Sup. Ct. at 872 
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Servicemen To Be Admitted In 
New York Without Test If 
They Have Law Degrees 


Albany, N.Y., (CCNS)—In a 
move that may have far reach- 
ing influence, the New York 
Court of Appeals waived exam- 
ination requirements for candi- 
dates for the Bar who were in- 
ducted into military service be- 
fore they could take the test 
and were prevented by their 
duties from taking succeeding 
examinations. 

The new court order requires, 
however, that before the service- 
man-applicant can be admitted 
he must have received a degree 
from a law school recognized by 
the Board of Regents. 

It is also stipulated that the 
applicant must have been in ac- 
tive service for at least a year 
and a resident of New York state 
for at least six months before 
his induction. 

The applicant who seeks ad- 
mission under the new rule must 
make an affidavit that he in- 
tends to practice in New York 
state, the rule provides. He can 
not take advantage of the ruie 
unless he applies to do so with- 
in two years after his release 
from active service. 
Education in Service 

It is provided that a 
who has been in military service 
for at least six months after 
September 16, 1940, and who has 
been honorably discharged may 
receive credit toward the fulfill- 
ment of the requirement of two 
years of college work for study 
and experience of educational 
value while in service, subject to 


student 


some limitations in regard to 
the credits. 

One year at least of the two 
years of required college work 
must have been — successfully 
completed while attending an 
approved college or university 


either as a civilian or as a mem- 
ber of the armed services. 
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Court Says High School 
Secret Societies Are 
Properly Banned 


Tallahassee, ia. (CCNS) 
Florida’s Supreme Court has up- 
held state law banning secret 
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Bar Admission Rule 





New Jersey Supreme Court 
Rule 

the Matter of the October 

Examination for Admis- 

of Attorneys at Law. 

is ordered by the Court 

where an applicant for 
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New York, (CCNS) 
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